
1. CALL TO ORDER

MUNICIPALITY OF THE DISTRICT OF LUNENBURG 

Dan Geck, 90 Eisenhauer Road, Oakland, NS 

April 20, 2021 - 11:00 am 

APPEAL AGENDA - Variance 

2. OPENING REMARKS by Chairperson

i. Introduction of Council Members (if public in attendance)

ii. Introduction of Staff (if public in attendance)

iii. Review of Agenda and Rules of Conduct (see below)

3. REPORTS AND PRESENTATIONS BY DEVELOPMENT OFFICER (10 minutes)

i. Review of Legislation and Notification Process

ii. Recommendation from Development Officer

4. WRITTEN AND/OR ORAL PRESENTATION (10 minutes)

i. Review of Written Submissions by CAO/Clerk

ii. Presentation by Assessed Owner(s) or Applicant if in attendance (Verbal)

5. COMMITTEE MEMBERS AND ASSESSED OWNER OR APPLICANT DISCUSSION (10 minutes)

i. Clarification only, if Required

6. DEVELOPMENT OFFICER CLOSING REMARKS (S minutes)

i. Provide Final Comments/Clarification

ii. Review of Council Options:

Council Options: 

a. Grants Assessed owner's Appeal

b. Upholds Development Officers decision to approve variance

c. Grants Applicants Appeal

d. Upholds Development Officers decision to refuse variance

6. CLOSING OF THE APPEAL

i. No further debate or discussion

Rules of Conduct - Persons who wish to speak are asked to note the following: 

i. State their name and address

ii. Direct all statements and questions to the Chairperson

iii. Try to limit presentations to 10 minutes
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Initial Submission from 
Joshua E. Bryson on 

Behalf of Derek 
Montgomery 
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Wells, Lamey, Bryson, Schnare & Mailman
Barristers - Solicitors - Notaries

Derek M. Wells, Q.C.*
Samuel R. Lamey, Q.C.*

Joshua E. Bryson, BBA, B.A., LL.B* 
Derek R. Schnare, B.Sc. (Hon.), LL.B. 
Jodi D. Mailman, B.A. (Hon.), LL.B. 

Erin L. Wagner, B.A., J.D.

received 

MAR 2 9 2021

RO. Box 310
24 Pleasant Street
Chester, Nova Scotia BOJ 1J0

Telephone:
Fax:
Email: reception®chesterlaw.ca 
www.chesterlaw.ca

(902) 275-3544 
(902) 275-3473

incorporated as D.M. Wells Law Inc. 
incorporated as S.R. Lamey Law Inc. 
incorporated as Bryson Law Inc.

March 25, 2021

Ms. Sherry Conrad, Municipal Clerk 
Municipality of the District of Lunenburg 
10 Allee Champlain Drive,
Cookville, NS B4V 9E4

Dear Madame Clerk Conrad,

Re: Notice of Appeal of Proposed Variance
PID 60709938, 90 Eisenhauer Road, Oakland, NS

As per your request, please find enclosed my original correspondence dated March 12, 2021, 
which was sent via fax and e-mail on the same date.

Yours very truly,
WELLS, LAMEY, BRYSON, SCHNARE & MAILMAN

J@shua E. Bryson 
Barrister & Solicitor

/jmr
Enclosure
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Wells, Lamey, Bryson, Schnare & Mailman
Barristers - Solicitors - Notaries

Derek M. Wells, Q.C.*
Samuel R. Lamey, Q.C.*

Joshua E. Bryson, BBA, B.A., LL.B * 
Derek R. Schnare, B.Sc. (Hon.), LL.B. 
Jodi D. Mailman, B.A. (Hon.), LL.B. 

Erin L. Wagner, B.A., J.D.

RO. Box 310
24 Pleasant Street
Chester, Nova Scotia BOJ 1J0

Telephone:
Fax:
Email: reception@chesterlaw.ca 
www.chesterlaw.ca

(902) 275-3544 
(902) 275-3473

♦Incorporated as D.M. Wells Law Inc. 
♦Incorporated as S.R. Lamey Law Inc. 
♦Incorporated as Bryson Law Inc.

March 12, 2021

VIA: Email (sherry.conrad@modl.ca) and Fax (543-7123)

Ms. Sherry Conrad, Municipal Clerk 
Municipality of the District of Lunenburg 
10 Allee Champlain Drive,
Cookville, NS 
B4V 9E4

Dear Madame Clerk Conrad,

Notice of Appeal of Proposed Variance
PID 60709938, 90 Eisenhauer Road, Oakland, NS

Re:

I represent Mr. Derek Montgomery with respect to the February 23, 2021 notice of proposed 
variance which was received by my client on March 5, 2021. Mr. Montgomery is the owner and 
resident of 68 Eisenhauer Road in Oakland, which abuts the property in question. Pursuant to 
s.236(3) of the Municipal Government Act, Mr. Montgomery appeals the decision of 
Development Officer Norma Schiefer to grant a variance in this matter.

OVERVIEW

Development Officer Schiefer’s letter dated February 23, 2021 proposes to grant a variance to 
Mr. Daniel Geek, of 90 Eisenhauer Road, PID #: 60709938, which effectively enables him to 
encroach on two separate yard clearance requirements. Development Officer Schiefer refers to 
the area in question solely as the rear yard. However, this fails to consider the fact that the “rear 
yard” faces Oakland Road and contains a partially constructed driveway. It also fails to consider 
Mr. Geek’s Location Plan dated November 4, 2019 that depicts the front yard as facing his 
existing dwelling, which significantly encroaches on the 5 metre front yard and 1.5 metre side 
yard clearance requirement under the Oakland Land Use By-Law.
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The subject property contains 40,601 square feet of land and contains an existing 4-bedroom 
home. Mr. Geek commenced construction on an additional dwelling on the subject lot to be used 
as a rental property which is the subject of this proposed variance.

Mr. Geek submitted an application for a Development Permit on November 4, 2019, which 
represented that all clearance distances would be met. Mr. Geek’s Development Permit dated 
November 19, 2019 confirmed that the proposed development conforms to the requirements of 
the Oakland Land Use By-Law and, in particular, By-Law 5.3.2.- clearance requirements.

Despite Mr. Geek’s representations and conditions attached to his Development Permit, Mr. 
Geek unilaterally and without permission commenced construction on his dwelling in 
contravention of the lawfully required set-back requirements.

Mr. Geek had sufficient land to construct his building in full compliance with all setback 
requirements as evidenced by his lot size and the attached photo, marked as photo “B”, depicting 
the vacant land that sits behind his partially constructed dwelling.

Mr. Geek had several disputes with local residents including Mr. Montgomery, a 26-year 
resident of Oakland; during one such interaction, Mr. Geek advised Mr. Montgomery that he 
intended to move this dwelling to a location that maximized his intrusion of Mr. Montgomery’s 
view of the Mahone Bay waters. Mr. Geek carried through with this promise as the location for 
this dwelling clearly changed in a way to minimize the distance away from Mr. Montgomery’s 
residence and maximize his interference with Mr. Montgomery’s view of the water and 
enjoyment of his property.

The proposed variance will negatively impact Mr. Montgomery’s property as it will have a 
deleterious effect on his view of the Mahone Bay waters, negatively impact his property value 
and his use and enjoyment of his property.

GROUNDS OF APPEAL:

Mr. Montgomery brings this appeal on the following grounds:

1) The proposed variance is in violation of section 235(3)(c) of the Municipal 
Government A ct

Section 235(3)(c) of the Municipal Government Act states: “[a] variance may not be granted 
where the difficulty experienced results from an intentional disregard for the requirements of the 
development agreement or land-use by-law.” As noted above, Mr. Geek’s lot size could have 
easily accommodated a dwelling that conformed to all existing yard requirements. Mr. Geek’s 
own Location Plan depicted conforming set back requirements. Mr. Geek intentionally and
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spontaneously disregarded his development agreement and land use bylaws at Mr. 
Montgomery’s expense.

As is apparent from photo “B”, and Mr. Geek’s lot size of 40,601 square feet, Mr. Geek could 
have easily complied with all set back requirements but intentionally elected not to.

2) The proposed variance is in violation of section 235(3)(a) of the Municipal 
Government Act

Section 235(3)(a) of the Municipal Government Act states that “[a] variance may not be granted 
where the variance violates the intent of the development agreement or land-use by-law.” This 
proposed variance violates the intent of the Municipal Planning Strategy and Land Use Bylaws 
for the Oakland area which are designed to promote a harmonious relationship between new 
development activity and existing land uses, and to do so in a way that minimizes conflicts. Mr. 
Geek has partially constructed a dwelling that does not conform to his development pennit 
which represented that all clearance distances would be met.

To the best of our knowledge, this construction occurred in advance of any permission to 
disobey the clearance distances and should not be condoned, especially where it has such a 
deleterious impact on Mr. Montgomery’s quality of life. Photo “A” was taken from the deck of 
Mr. Montgomery’s property and shows the level of intrusion this rental property will cause to 
Mr. Montgomery’s view and quality of life if the clearance requirements are not adhered to. 
Photo “B” depicts the vacant land that sits behind this dwelling and clearly shows that set back 
requirements could have been maintained.

3) Development Officer Schiefer erred in law when granting the variance

Development Officer Schiefer defined the offending setback requirement as the “rear yard” 
setback. The Front Lot Line is defined under By-Law 10.56 as “the line dividing the lot from the 
street or other means of access...” The rear yard requires a 1.5 metre clearance while the front 
yard requires a 5 metre clearance. In either case, the proposed dwelling contravenes the yard 
requirements given the 0.8 metre clearance on its southern boundary.

In addition, given the fact that the partially constructed dwelling deviated from the Location 
Plan, it does not run parallel to its southern boundary but rather at a 45-degree angle, thus 
encroaching on two-yard clearance requirements as noted on the attached surveyor’s location 
certificate dated November 17, 2020 and apparent from a viewing of the site. To my knowledge, 
the encroachment of the eastern yard has not been measured. By-Law 10.110 states that yard 
measurement is detennined by taking the minimum horizontal distance from the respective lot 
line, in which case the eastern yard appears to be also less than 1 metre from the southern lot line 
when measured as per the By-Law.
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In addition, what Development Officer Schiefer identifies as the rear yard, which requires a 1.5 
metre clearance is more aptly described as the front yard thus requiring a 5 metre clearance 
distance. This yard abuts Oakland Road and contains a partially constructed driveway that leads 
to the south east side of the dwelling. In addition, this dwelling has no access to the road that sits 
behind it (Eisenhauer Road). The only driveway that has been contemplated is the one leading to 
Oakland Road which favours a finding that the true front yard was incorrectly defined as the rear 
yard.

Mr. Geek’s Location Plan also differs from Development Officer Schiefer’s determination as it 
depicts the front yard as the yard that faces Mr. Geek’s existing dwelling which also encroaches 
on the yard requirements (shown on the surveyor’s location certificate as the eastern side of the 
building under construction).

Either the eastern yard, as noted by Mr. Geek, or the southern yard as evidenced by the partially 
constructed driveway and the fact this yard faces Oakland Road are the true front lot lines as 
defined under By-Law 10.56. In either case, at least one of these yards must meet the 5-metre 
clearance distance. No variance has been proposed or granted from this 5-metre requirement.

Respectfully, Development Officer Schiefer also erred when she concluded in her letter dated 
February 23, 2021 that the highway right-of-way was excessive, and that it would not have a 
negative impact on the surrounding area. To my knowledge, the highway right-of-way has never 
been lawfully found to be excessive. Transportation and Infrastructure Renewal (TIR) requires a 
permit for any and all work within 100 metres of any highway and this dwelling sits roughly 38 
metres away from the centre of this highway. Development Officer Schiefer exceeded her 
authority in defining TIR’s right-of-way as excessive in this instance.

4) There were unauthorized and unlawful changes to Mr. Geek’s Development Permit 
construction plan

Clause 2.6 of the Municipality of the District of Lunenburg’s Secondary Planning Strategy for 
Oakland states that an application for a development permit must include measurements of the 
lot frontage and front, side and rear yards and any other infonnation to enable a determination as 
to whether the proposed development conforms with the existing By-Law. Mr. Geek unilaterally 
moved the location of his dwelling as depicted on the Location Plan such that it no longer 
conformed to the By-Law. This unilateral and unlawful amendment to construction serves to 
negatively impact Mr. Montgomery’s quality of life and should not be condoned.

As noted above, if this variance is sustained there will be a negative impact on the surrounding 
area and, specifically, Mr. Montgomery’s quality of life. Mr. Montgomery has enjoyed Oakland 
and called this dwelling home for over 25 years. Mr. Geek proposes to construct a dwelling as
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close to Mr. Montgomery’s dwelling as possible when all of this could have been avoided had he 
simply constructed his dwelling in its original intended location and in conformity with the yard 
requirements. The lot size pennitted same. As a result, as shown in Photo “A”, Mr. 
Montgomery’s beautiful view of the Mahone Bay waters from his deck is obstructed.

ORDER SOUGHT:

We respectfully ask that the Council of the Municipality of the District of Lunenburg exercise its 
powers pursuant to s. 237(1) of ihe Municipal Government Act and 1) identify the southern yard 
boundary as the Front Yard, and/or 2) rescind Development Officer Schiefer’s variance of the 
yard setbacks.

Yours truly,

5

Joshua E. Bryson 
Barrister & Solicitor
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SIGNATURE

I hereby certify: That I am trie owner/duly authorized agent of the land on which this building / development is proposed: that the statements 
herein contained are true; and that the plan & specifications submitted are prepared for the construction or alteration of the building or 
buildings described.i
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DANIEL MARTIN GECK and 

CARIN CATHERINA LOUISE GECK

CIVIC No. 90/J564
£

CIVIC No. 68

LOCATION OF
BUILDING

UNDER
CONSTRUCTION

'-Ka1-
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SURVEYOR’S LOCATION CERTIFICATE SCALE : 1" = 20’
CERTinED TO : DANIEL GECK AND CARIN GECK
RE: LOCATION OF BUILDING ON LOT 1GL, 

LANDS OF DANIEL MARTIN GECK AND 
CARIN CATHERINA LOUISE GECK,
AT 1564 OAKLAND ROAD,
OAKLAND.
LUNENBURG COUNTY, NOVA SCOTIA.
P.I.D. 60709938

Mar
• RP ROCK POST
8bPH KP0ELE

b.H.w.w. mwwMm
P.I.D.

MARKER

a AKE

PROPERTY IDENTIFICATION NUMBER

I, DYLAN M. MOSSMAN, NOVA SCOTIA LAND SURVEYOR, HEREBY CERTIFY THAT THIS SURVEYOR'S LOCATION CERTIFICATE 
WAS PREPARED UNDER MY SUPERVISION, AND IN ACCORDANCE WITH THE LAND SURVEYORS ACT, REGULATIONS AND 
STANDARDS MADE THEREUNDER.
DATED THIS 17TH DAY OF NOVEMBER, 2020
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Initial Submission from 
Daniel Geck 
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Zoom council meeting on April 13, 2021


April 6, 2021


To: Lunenburg County Council Members


Re: Variance at 90 Eisenhauer Road, Oakland/Mahone Bay


Dear Council members:


My name is Daniel Geck. My wife, Carin, and I are the owners of the property located at 90 
Eisenhauer Road. The variance request pertains to a cabin we are building on our property. The 
variance letter was sent out to our neighbours for approval on February 23, 2021. All parties 
have agreed to the variance, except for one appeal which I understand is the focus of this 
meeting. Two of the three adjoining property owners approached us personally to advise they 
are happy to grant the variance. 


The TIR has also approved the variance.


Below is my response:


1. Building permit no. BP190449 was granted on November 19, 2019 for the cabin.

2. Pilings were put in place and approved on February 10, 2020. In addition, the piling location 

was GPS’d and passed on the same date. We were also issued a civic address for Oakland 
Road at that time.


3. Building of the cabin commenced. Framing is now 3/4 completed.

4. On October 21, 2020 (9.5 months later), the building inspector stopped by to re-GPS the 

location. He stated there may be a discrepancy in the setbacks. At that time, he requested 
a site survey location certificate.


5. On October 22, 2020, a Stop Work Order was issued.

6. On October 29, 2020, the requested Site Survey Location Certificate was completed by 

Able Surveys and brought to light that there was a survey marker that was not registered.

7. The unregistered survey marker that we relied on is shown on the Site Survey Location 

Certificate that has been provided to you.

8. If the original GPS coordinates had been accurate, it would have brought to light there may 

be a question on the setbacks.

9. It would have been easy, at that time, to move some of the pilings so that the setbacks 

would have been in compliance. 

10. As a result, we are asking for the variance to be granted from 1.5m to 0.8m. 

11. Without the granting of this variance to 0.8m from 1.5m setback, the contractor has quoted 

upwards of $10,000 in added costs.

12. The granting of this variance does not, in any way, negatively affect any of the adjoining 

property owners.
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Joshua E. Bryson on 
Behalf of Derek 

Montgomery 
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Received April 15, 2021
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Received April 15, 2021

64



65



66



67



68



69



70



71



72



73



74




